MINUTES
CITY COUNCIL MEETING
April 1, 2013
5:30 pm
Council Chambers

MEMBERS PRESENT: Mayor Stiehm. Council Members Judy Enright, Steve King, Jeff
Austin, Michael Jordal, Roger Boughton, and Council Member-at-
Large Janet Anderson.

MEMBERS ABSENT: Jeremy Carolan.

STAFF PRESENT: Jim Hurm, Craig Hoium, Steven Lang, David Hoversten, Mickey
Healey, Kim Underwood, Brian Krueger.

OTHERS PRESENT: Austin Daily Herald. James Davis, Roger Jorgenson, Robert
Allen. Matthew Simonson. Phil Erickson. Public.

Moved by Council Member King, seconded by Council Member Austin, adopting the agenda.
Carried.

Moved by Council Member-at-Large Anderson, seconded by Council Member Boughton,
approving the minutes of March 18, 2013. Carried.

James Davis, 700 27" Avenue NE, stated he had a problem with the work sessions not being
public yet all the decisions seem to be made in those meetings, and then the decisions are
announced at the council meeting. He noted even Council Member Austin complained about
this. Mr. Davis said the meetings for the sewer system (for the NE Austin annexation area) were
done in private. Mayor Stiehm replied that those meetings were not private, and neither are the
work sessions. Mr. Davis said even the reporter from the Herald was excluded from the meeting.
(Mr. Davis was referring to a closed session prior to the March 18 council meeting regarding
pending litigation on some parties who had objected to their sanitary sewer assessments). City
Attorney David Hoversten explained that, under Minnesota statutes, meetings may be closed for
pending litigation. Mr. Davis said the meetings should be open to everyone. Mr. Hoversten
stated the closed meetings are a long-standing tradition and principle that client(s) and attorneys
meet privately. It is recognized in the entire US and all courts and in state law.

Roger Jorgenson, 54740 237" Street, stated that when there was a meeting for the annexation,
the citizens involved were not allowed to be there. This directly affected their lives, yet they
were not able to defend themselves, he said. Council Member Austin asked City Attorney David
Hoversten for clarification. Mr. Hoversten speculated that Mr. Jorgenson was referring to the
mediation session. First, there was an open public vote and the City petitioned for annexation.
The Township objected, and so mediation was ordered by the State. A mediator met with both
parties and a settlement was reached. Then the City and Township reviewed the settlement
provisions and voted on accepting or rejecting them. Those meetings were public. Mr.
Jorgenson objected to the closed session, stating the City was acting like little kids trying to hide
things. Mayor Stiehm said the City was not trying to do things behind closed doors. If there was
mediation, it may not have been public.



Robert Allen, resident of Mapleview and owner of properties in the City of Austin, asked if the
County Board voted ‘no’ on the annexation. City Attorney David Hoversten said the County
Board had no jurisdiction in favor or against the annexation. The annexation was petitioned by
the City. Then the Township had the right to agree or oppose. The Township initially opposed.
During the mediation settlement, they voted in favor. Mr. Allen asked how they got the votes as
he stated he never was notified of anything. Mr. Hoversten reviewed the history of the issue.
Prior to the annexation, and prior to the votes, a certain group of citizens tried to illicit support
from the citizens of the Township to annex. Straw polls were taken, and they met with some
City representatives. These actions were out of the control of the City and the Township. It was
initiated by a group of citizens acting in concert.

James Jorgenson, 1301 30™ Avenue NE, stated that when the arbitration was taking place, that
was open to the public. Community Development Director Craig Hoium stated the people in
attendance at the annexation mediation were the mediator and representatives from both parties.
(Craig Hoium was in attendance at that mediation). Mr. Hoversten clarified that the mediator did
not make the decision. He/she was there to encourage a mutual agreement. The annexation was
then approved by a public vote. Those were open meetings of the Township and the City with
open votes. Mr. Hoversten stated he did not know how to make it clearer. In attendance at the
mediation were he, Jon Erichson, and Craig Hoium representing the City. The annexation and
mediation process were according to the rules of the state of Minnesota, and those rules were
strictly followed. Mr. Hoversten stated that citizens do not vote on annexations; it is not
provided by law. Those decisions and votes are done by the elected officials. More questions
and protests regarding allegations of illegally closed meetings were directed to Mr. Hoversten
from the audience, to which Mr. Hoversten told the Mayor he had nothing to add as he would
just be repeating himself. Mayor Stiehm stated that annexations are never simple or easy; there
are usually two sides on these issues. Mr. Allen told the Mayor that he had the best idea, which
was the recent discussion of funding the street improvement projects one hundred percent
through the general levy. But Mr. Allen told the Mayor he let someone talk him out of that.
Mayor Stiehm said that idea was good in theory but they had questioned the fairness of it. How
fair would it be if these residents from the annexation were assessed, and then the City started
that new process — doing away with assessments? Mayor Stiehm added that Council has to do
what the public wants.

Matthew Simonson, address, commented about the smell from Hormel Foods Corporation,
calling it a clear violation of the Clean Air Act.

Moved by Council Member King, seconded by Council Member Austin, approving the consent
agenda as follows:
Licenses:
Exempt gambling (bingo): American Legion Post 91 at Mower County Fairgrounds,
August 6-11
Master Plumber: Rezac Plumbing Services dba Twin City Re-Bath, Apple Valley, MN
Master Plumber: H&H Enterprises dba Action Plumbing & Heating, Rochester, MN
Food: Heartland Midwest LLC dba Burger King, 1409 4™ Street NW, Austin, MN
Claims:
a. Pre-list of Bills.
Carried.



Bids were taken on March 26 for approximately 14,000,000 gallons of biosolids removal for
2013 and 2014. The following bids were received:

United Liquid Waste Recycling, Inc. $346,500.00
Oyer Trucking $354,499.60

The project will be funded via the domestic and industrial plant budgets. This is actually a re-
bidding. On February 14, Council rejected all bids as the low bid was an incomplete bid.

Council Member King stated that Odean Oyer of Oyer Trucking has performed this job since
2006. He has 10 employees and lives in Hayward. He questioned if the City was required to re-
open the bid process due to the incomplete bid. He noted that Mr. Oyer has been timely, he has
shown care for the project, and there was just an $8000 difference. Plus, the City has been happy
with his service. Now we are looking at hiring an unknown company from out of state
(Wisconsin) who originally had an incomplete bid. Mr. Hoversten said he has heard these
sentiments from other council members; however, the City is obligated to follow the state
bidding law which is to award to the lowest responsible bidder. It is the duty of the City to
accept the lowest responsible bidder. Otherwise, the City would be opening itself up to a lawsuit
from the lowest bidder. In an effort to minimize the cost to the taxpayers and to follow state law,
he advised Council to accept the lowest bid. Mr. Hoversten added that the City is not bound by
law to re-bid, but he reminded Council that Oyer Trucking had originally been the third lowest
bid so he would still not have been awarded the bid. Plus the re-bidding process saved the City
some $66,000.

Moved by Council Member Boughton, seconded by Council Member Jordal, adopting a
resolution awarding the bid to United Liquid Waste Recycling, Inc. in the amount of
$346,500.00. 6-0. Carried.

Austin Utilities is requesting Council approve a transmission line sales contract in conjunction
with the newly constructed Murphy Creek Substation.

Moved by Council Member Austin, seconded by Council Member King, adopting a resolution
approving the transmissions line sales contract for Austin Utilities. 6-0. Carried.

With the addition of the Murphy Creek Substation which will add an additional metering point,
Council needs to approve an amendment to the SMMPA agreement. Austin Utilities General
Manager Mark Nibaur said this is a technical change, and these types of amendments have been
approved by Council in the past.

Moved by Council Member Boughton, seconded by Council Member Jordal, adopting a
resolution accepting February donations for the Austin Public Library. 6-0. Carried.

A committee of mayors has studied LGA reform in the last year, and there is currently a bill in
the House and Senate to reform the aid. This proposal uses a different formula. Over the last
few years, the aid to Austin has gone down; eleven years ago, LGA was $139 million greater
than it is now. With this new proposal, the State’s LGA would be increased an additional $80
million.



Moved by Council Member Enright, seconded by Council Member Boughton, in support of
Local Government Aid reform. 6-0. Carried.

The City has been working with S.E.H. for engineering services over the last few years on the
North Main Flood Control Project. As in the past, changes to the design have been approved by
Council via change orders — items which were not originally anticipated. City Engineer Steven
Lang stated Council is requested to approve Change Order No. 5 on this project in the amount of
$58,700.

Moved by Council Member King, seconded by Council Member Austin, adopting a resolution
approving Change Order No. 5 for the North Main Flood Control. 6-0. Carried.

Moved by Council Member Austin, seconded by Council Member King, authorizing the hiring
process for a city clerk. Carried.

Council is requested to amend the budget by resolution the expenditure of funds for 2013 which
were not spent in 2012.

Moved by Council Member Austin, seconded by Council Member King, adopting a resolution
approving Budget Adjustment No. 1. 6-0. Carried.

Council has been asked to formally support the Destination Medical Center, Mayo Clinic’s
expansion project. Mayor Stiehm said what would be a boom to Rochester would be good for
us.

Council Member Enright acknowledged that this has been recommended for approval, but she
would like to hear Mayo talk to Council before any formal action. She noted that there are even
some legislators who are concerned about the cost to the City and what it would cost taxpayers.

Moved by Council Member Enright, seconded by Council Member-at-Large Anderson, to table
the matter for further discussion at a work session. Carried. Council Member Boughton
suggested staff contact a representative from Mayo to attend the May 6" work session.

A property owner, Walt Baldus, has requested two handicap parking stalls at 105-111 11th Street
NE (office spaces). Mr. Lang recommended approval based on the location and need.

Moved by Council Member Austin, seconded by Council Member Boughton, approving the
handicap parking request. Carried.

Moved by Council Member Austin, seconded by Council Member King, granting the Planning
and Zoning Department the power to contract for the removal of refuse and junk at 411 Main
Street S., Merriot/Bustad property. Carried.

Moved by Council Member Austin, seconded by Council Member King, granting the Planning
and Zoning Department the power to contract for the removal of refuse and junk at 701 12"
Avenue NW, Lieder property. Carried.



City Engineer Steven Lang stated that last year approximately 58 objections were received on the
NE sanitary sewer project. The City evaluated these 58 assessments and then charged $15,000,
down from the original assessment of $15,590.17 per residential equivalent unit. Thirty-four
parties then appealed to District Court. The City has reached agreement with one party.
Discussion tonight is on the remaining 33. The judgment received is that the assessments be set
aside, that there be a reappraisal and reassessment, or that there be a compromise settlement. Mr.
Lang said the City recommends that a) the City decline the option to appeal the court decision, b)
the City withdraw the regular assessments, c) the City withdraw the deferred assessments, and d)
that Council authorizes City staff to retain an appraiser to reappraise the properties and reassess.

Moved by Council Member Austin, seconded by Council Member Enright, to decline the option
to appeal the court decision. Carried.

Moved by Council Member Austin, seconded by Council Member Enright, adopting a resolution
to withdraw the regular assessments. 6-0. Carried.

Moved by Council Member Austin, seconded by Council Member King, adopting a resolution to
withdraw the deferred assessments. 6-0. Carried.

Council Member Enright confirmed with Mr. Lang that each property would be appraised as
opposed to a sampling.

Moved by Council Member Austin, seconded by Council Member Enright, authorizing the city
staff to retain an appraiser to reappraise the properties and reassess. 6-0. Carried.

Phil Erickson, 1311 38" Avenue NE, said the City cannot charge different amounts or there will
be more lawsuits. Mr. Erickson said all the properties (for the NE Austin area sanitary sewer
project) need to be reassessed. Mr. Lang said at this time, the City is only dealing with the 33
parties who took their objections to District Court. Mr. Erickson said there would now be
individual lawsuits.

Mr. Allen said he heard that the City has put a lien on his property. Mr. Lang said we would
work with the County Assessor; we don’t know at this time. City Finance Director Tom Dankert
said any time there is an assessment, a lien is put on the property. Mr. Allen said the City has
violated his 5™ and 11™ Amendment rights. Mayor Stiehm said the City is trying to take some
remedial action. There is no easy solution. No matter what we do, he stated, someone will be
angry with the City.

Mr. Erickson said the City could find funds to pay for the project. Mayor Stiehm stated that if
the City were to pay for the project 100%, there would be thousands at another meeting.
Discussion followed on the use of the recent funds awarded to the City for a grant for a trail.

Mr. Davis said someone needs to direct the County to remove the lien from property taxes now
that the City is removing the assessments. Mr. Davis also made mention of the cost of the
original appraiser ($750 per house and, according to Mr. Davis, he never got out of his car) and
that the City will now need to pay more for someone else to perform appraisals. The City is also
now ordered to pay the court costs. He believes the City should just pay the assessments.



REPORTS:
Council Member Enright attended last week’s AMCAT board meeting. They have received a
grant to buy another bus which will be used for another bus for weekend and evening routes.

Council Member-at-Large Anderson attended the last HRA meeting. The HRA is working on
several projects including a housing study. Results have not yet been received. She also
attended the Blazing Star Trail Joint Powers meeting. A DNR grant which has been in progress
for quite a while. The board received an update from the DNR for the design.

Council Member Jordal also attended the Blazing Star Trail meeting.

Mayor Stiehm announced the next Mower County League of Cities meeting to be held in Dexter
on April 18.

Moved by Council Member Austin, seconded by Council Member Boughton, adjourning the
meeting to April 15, 2013.

Adjourned: __ 6:27 pm

Approved: __ April 15, 2013

Mayor:

City Recorder:




