
A G E N D A  
CITY COUNCIL MEETING 

MONDAY, NOVEMBER 1, 2021 
5:30 P.M. 

COUNCIL CHAMBERS 
 
  Call to Order. 
 
  Pledge of Allegiance. 
 
  Roll Call. 
  
(mot) 1. Adoption of Agenda.  
 
(mot) 2.  Approving minutes from October 18, 2021 
 

3. Recognitions and Awards. 
 
(res)  Dedicating the Bonnie Besse Rietz Conference Room. 

  
(mot) 4. *Consent Agenda    
  Licenses: 
   Massage Therapist:  Eh Soe, 811 7th Avenue SW 
    
  Claims: 

a. Pre-list of bills 
b. Financial Report. 

 
 Appointments:  
 Appointing Council Member Poshusta to the SMART Transit Advisory Committee. 
 Appointing Council Member Fisher to the Senior Center Board 
   
  PETITIONS AND REQUESTS: 
 
(res) 5. Accepting donations to the City of Austin. 
 
(res) 6. Adopting storm water management fees.   
 
(res) 7. Approving an airport maintenance and operations agreement with MnDOT. 
 
(res) 8. Approving a project agreement for the Highway 105/12th Street SW project with MnDOT. 
 
(res) 9. Approving a 21st Avenue NE and 11th Street prescriptive easement. 
 
(res) 10. Approving a contract with SEH for airport rezoning. 
 
(res)  11. Approving an amendment to the grant agreement for the construction of a public television  
  station. 
 
(res) 12. Granting a transfer of an on-sale liquor license to Cuatro Copas Bar & Lounge, LLC. 
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(res) 13. Adopting Minn. Statutes section 272.162 to enforce parcel transfer and division restrictions. 
 
(res) 14. Declaring the property at 807 9th Street NE a hazardous structure. 
  
(mot) 15. Granting the Planning and Zoning Department the power to contract for the removal of junk 

 and/or illegally stored vehicles at 106 11th Street NE, Nelson Property. 
 
  CITIZENS ADDRESSING THE COUNCIL 
 
  HONORARY COUNCIL MEMBER COMMENTS 
 
  REPORTS AND RECOMMENDATIONS: 

City Administrator 
City Council 

 
(mot)  Adjourn to Monday, November 15, 2021 at 5:30 pm in the Council Chambers.  
 
                       *All items listed with an asterisk (*) are considered to be routine by the City Council and will be enacted by 

one motion.  There will be no separate discussion of these items unless a council member or citizen so requests in 
which event the item will be removed from the general order of business and considered in its normal sequence on 
the agenda.  
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City of Austin 
500 Fourth Avenue N.E. 

Austin, Minnesota 55912-3773 

Steven J. Lang, P.E. 
City Engineer/P.W. Director 

507-437-9950
Fax 507-437-7101 

slang@ci.austin.mn.us 

Memorandum 
To: Mayor and Council 
From: Steven J. Lang, P.E. 
Date: October 28, 2021 
Subject: 21st Avenue NE and 11th Street NE  

Prescriptive Easements for Public Right-of-Way 

Attached for your consideration is a resolution prepared by the City Attorney, which 
memorializes right-of-way segments of “11th Street NE Extension” and “21st Avenue NE 
Extension”. As noted in the resolution, the long-term use of the parcels as public right-of-way 
allows the city to meet certain statute requirements for designating these prescriptive easements. 
This document has been prepared as part of the right-of-way certification that is required for the 
Federal Street reconstruction project planned for 2022. 

We would recommend that Council pass the attached resolution. If you have any questions, 
please contact me or the City Attorney. Thank you. 

ITEM NO. 9
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RESOLUTION NO. _____________ 
RESOLUTION DECLARING AND DESIGNATING PRESCRIPTIVE EASEMENTS FOR 

PUBLIC ROADWAY PURPOSES OVER CERTAIN PROPERTIES NEAR 
INTERSECTION OF 8th DRIVE NE and 21st AVENUE NE 

BE IT RESOLVED by the City Council of the City of Austin, Minnesota as follows: 

Section 1. Background. 

1.01 In the Southeast corner of what is now Todd Park, there are two parcels of land upon which there 
are presently or were previously public roadways.  Said roadways are described more particularly below 
but are herein referred to as the “11th Street NE Extension” and the “21st Avenue NE Extension.”  The 
purpose of this resolution is to document and record the public’s ownership of both such roadways and 
associated Rights-of-Way.  The public interests in and to such roadways and associated Rights-of-Way is 
consistent with the actual use and occupation of the parcels described below and is not intended to 
encroaches on any private properties. 

1.02 The parcel herein referred to as the “11th Street NE Extension” is described as follows: 

The easterly 33 feet of the following described parcel: 

The following portion of the Southeast Quarter of the Southwest Quarter of Section 26, 
Township 103, Range 18, to-wit:  Beginning at the Southeast corner of said quarter 
section, then North 370.5 feet along the East line of the said quarter section, thence North 
84 ° 23' West to a point on the East line of the right of way of the Chicago, Milwaukee, 
St. Paul and Pacific Railroad Company, 395.8 feet Northerly from the intersection of said 
line with the South line of said quarter section, thence Southerly 395.8 feet along the East 
line of said right of way to the South line of said quarter section, thence East 231.4 feet 
along said South line to the place of beginning; subject to the easement of any public 
highways on said premises; except the south 33 feet thereof.  

Alternatively, the 11th Street Extension is described as a strip 33 feet in width along the east line of, and 
between the easterly extensions of the north line and south line of the following described parcel: 

Beginning 166.9 feet west and 33 feet north of the Southeast corner of the Southwest 
Quarter of Section 26, Township 103 North, Range 18 West, Mower County, Minnesota, 
this point also being on the easterly right-of-way line of 8th Drive NE (C.S.A.H. 16), 
thence easterly on a line parallel with the south line of said Quarter a distance of 133.9 
feet; thence northerly at a right angle a distance of 172.2 feet this point also being on the 
easterly right-of-way line of 8th Drive NE;  thence southwesterly along this easterly 
right-of-way line of 8th Drive NE to the point of beginning. 

1.03 The parcel herein referred to as the “21st Avenue NE Extension” is described as follows: 

Beginning 166.9 feet west and 33 feet north of the Southeast corner of the Southwest 
Quarter of Section 26, Township 103 North, Range 18 West, Mower County, Minnesota, 
this point also being on the easterly right-of-way line of 8th Drive NE (C.S.A.H. 16), 
thence easterly on a line parallel with the south line of said Quarter a distance of 166.9 
feet;  thence southerly at a right angle along the east line of the Southwest Quarter of said 
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Section 26, a distance of 33 feet to the south line of the Southwest Quarter of said Section 
26;  thence westerly along the south line of the Southwest Quarter of said Section 26 to 
the easterly right-of-way line of 8th Drive NE (C.S.A.H. 16), thence Northeasterly along 
said east right-of-way line of 8th Drive NE (C.S.A.H. 16) to the point of beginning. 

Alternatively, the 21st Avenue NE Extension is described as follows: 

The South 33 feet of that portion of the Southwest Quarter of Section 26, Township 103 
North, Range 18 West, Mower County, Minnesota lying between the east right-of-way 
line of 8th Drive NE (C.S.A.H. 16) on the east and the plat of Austin Industrial Park 
Northeast as said plat is recorded in the Mower County Recorder’s Office.   

Alternatively, the 21st Avenue NE Extension is described as follows: 

That portion of the Southwest Quarter of Section 26, Township 103 North, Range 18 
West lying South of a westerly extension of the North line of 21st Avenue as shown on 
the Plat of Austin Industrial Park Northeast as said plat is recorded in the Mower County 
Recorder’s Office, and lying between the boundary of said Plat on the west and the east 
right-of-way line of 8th Drive NE on the west. 

1.04 The City of Austin has maintained and continues to maintain a public road upon the 21st Avenue 
NE Extension, that together with its necessary accompanying shoulders and drainage systems has 
occupied and continues to occupy the parcel above described.  Said public road has been open to the 
public and has been consistently used by the public for east-west travel from 8th Drive NE to and from 
Todd Park and the remainder of the properties located within the Austin Industrial Park Northeast as the 
same is platted and recorded in the Mower County Recorder’s Office. 

1.05 The public road described in 1.04 above has been in place, and constantly maintained since at 
least the 1920’s without interruption and remains in place today.  The following city and municipal 
utilities are installed beneath said public road:  sanitary sewer, gas, and water. 

1.06 The City of Austin has used and maintained this existing roadway as a public road for at least six 
continuous years as required by Minnesota Statute No. 160.05 and further, that this roadway has been 
used by the city for at least 15 years as required by Minnesota Statute No. 541.02.  Finally, this public 
road has been established by Common Law Dedication. 

1.07 The City of Austin having met the requirements of Minnesota Statutes 160.05 and 541.02, and 
having met the requirements for Common Law Dedication, now determines that it is in the public interest 
to document the existence of the roadway as above described. 

1.08 The City of Austin has historically maintained a public road upon the 11th Street NE Extension, 
that together with its necessary accompanying shoulders and drainage systems has occupied and 
continues to occupy the parcel above described.  Said public road was open to the public and was 
consistently used by the public for north-south travel from 21st Avenue NE to 8th Drive NE (C.S.A.H. 16) 
as additional ingress and egress to and from Todd Park and the properties located within the Austin 
Industrial Park Northeast as the same is platted and recorded in the Mower County Recorder’s Office.  
Said historical public road is shown on the aerial photographs from 1938, 1968, and 1980, all attached 
hereto as Exhibit A.   

1.09 The public road described in 1.08 above was in place, and constantly maintained since at least the 
1920’s without interruption, and was removed at some point between 1980 and 1987 (road is visible in 
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1980 aerial photograph and is long longer found in 1990 aerial photograph) to incorporate the former 
public road into the adjacent Todd Park.  Aerial photographs are attached hereto as Exhibit A.  The 
following city and municipal utilities are installed beneath said public road:  gas main. 

1.10 By Warranty Deed dated October 15, 1981, Marguerite M. Kuhn and John H. Kuhn, married to 
each other, transferred the following parcel to the City of Austin as part of the City of Austin’s efforts to 
develop and establish what is now Todd Park:  

Beginning 166.9 feet west and 33 feet north of the Southeast corner of the Southwest 
Quarter of Section 26, Township 103 North, Range 18 West, Mower County, Minnesota, 
this point also being on the easterly right-of-way line of 8th Drive NE (C.S.A.H. 16), 
thence easterly on a line parallel with the south line of said Quarter a distance of 133.9 
feet thence northerly at a right angle a distance of 172.2 feet this point also being on the 
easterly right-of-way line of 8th Drive NE thence southwesterly along this easterly right-
of-way line of 8th Drive NE to the point of beginning. 

At the time of said transfer, Marguerite M. Kuhn and John H. Kuhn were fee title owners of the 
land from which both the 21st Avenue NE Extension and the 11th Street NE Extension were 
carved.  This transfer was careful to accommodate the then already existing 21st Avenue NE and 
11th Street NE Extension parcels then both occupied by the public roadways described above.   

1.11 Shortly after the recording of the deed described in 1.10 above, the City of Austin 
removed the public roadway then existing on the 11th Street NE Extension to incorporate the 11th 
Street NE Extension into Todd Park as the same is used today.  However, the public road right-
of-way was never vacated and the City’s established rights thereto remain.   

1.12 The City of Austin used and maintained this historical roadway as a public road for at least six 
continuous years as required by Minnesota Statute No. 160.05 and further, that this historical roadway 
was used by the city for at least 15 years as required by Minnesota Statute No. 541.02.  Finally, this 
historical public road was been established by Common Law Dedication. 

1.13 The City of Austin having met the requirements of Minnesota Statutes 160.05 and 541.02, and 
having met the requirements for Common Law Dedication, now determines that it is in the public interest 
to document the existence of the roadway as above described and establishing the location of the ongoing 
public right-of-way upon the 11th Street NE Extension. 

Section 2. Council Action.  The City Council of the City of Austin, Minnesota declares that the 
properties described above as the 11th Street NE Extension and the 21st Avenue NE Extension, along with 
all Public Rights-Of-Way associated therewith are, have been, and continue to be designated as public 
roadway until lawfully vacated. 

Passed by a vote of yeas and nays this _____ day of November, 2020 

YEAS    NAYS 

ATTEST: APPROVED: 

____________________________ _____________________________ 
City Recorder  Mayor 
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EXHIBIT A 
Aerial Photographs from 1938, 1968, 1980, and 1990 
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City of Austin 
500 Fourth Avenue N.E. 

Austin, Minnesota 55912-3773 

Steven J. Lang, P.E. 
City Engineer/P.W. Director 

507-437-9950
Fax 507-437-7101 

slang@ci.austin.mn.us 

Memorandum 
To: Mayor and Council 
From: Steven J. Lang, P.E. 
Date: October 27, 2021 
Subject: Airport Zoning Update 

We have received a proposal from SEH to assist city staff with updates to the airport zoning. The 
Austin Municipal Airport zoning ordinance was adopted in 1977 for what was at the time a 4800 
ft runway. In the mid-2000’s the airport was expanded to 5800 ft with plans for future extension 
to 6500 ft. To-date the zoning ordinance has not been updated to meet current or future runway 
standards.  

The project scope is detailed out to meet MnDOT FAA requirements for rezoning. Those details 
include: 

1) Development or recall of the Joint Airport Zoning Board (JAZB)
2) Facilitate JZAB meetings, public hearings and open houses
3) Development of zoning maps
4) Development of zoning ordinance
5) Research of zoning conflict areas
6) Submittals to MnDOT

We have received notice from MnDOT that they have funding available for this project and they 
approve of the project scope. The SEH proposal to complete the project scope in the amount of 
$48,700. The project would be funded using a 70% MnDOT State grant and 30% local costs.  We 
would recommend extending a contract to SEH for this project, contingent upon acceptance of a 
MnDOT State grant. Please let me know if you have any questions. 

Project Funding   $48,700 
MnDOT State Grant   $34,090 (70%) 
Local Airport Construction Fund $14,610 (30%) 

ITEM NO. 10



City Council Approve Contract

MnDOT Grant Request

Create or Recall JAZB

Mail Invitations & Advert. (Juris. & Hearings)

Prepare Draft Ordinance & Maps

MnDOT Review of Ordinance

Revisions to Ordinance (as needed)

Submit to MnDOT for Commissioners Order

JAZB Adopts Ordinance

File Ordinance with County Recorder

Meetings

JAZB (2 In-Person; 2 Virtual)

Public Hearings (2)

Public Open House (2)

Draft Schedule             Airport Zoning Enactment

Austin Municipal Airport

Tasks Dec. Jan. Sept.Apr. May Aug.

Austin, Minnesota

Oct. Nov. Feb.
2021 2022

June July

Revis.

MnDOT Rev.

Hearing Hearing

October 25, 2021

AUSTN 

Mar.

JAZB

Jurisdiction Invites

Draft Ord. & Maps

MnDOT Rev.

Revis.

Nov. 1

Submit 
Request

Grant Executed

JAZB Kick-Off
In-Person

JAZB 
Progress

JAZB 
Progress

JAZB
Progress

Submit Approved

\\sehinc.com\panzura\pzprojects\AE\A\AUSTN\Common\Airport\PM\2021 Zoning\AUM_Airport Zoning Schedule.xlsx
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ARCHITECT/ENGINEER AGREEMENT 
Between 

City of Austin, Minnesota 
(OWNER) 

and 

Short Elliott Hendrickson Inc. 
(CONSULTANT) 

for 

PROFESSIONAL SERVICES 

THIS AGREEMENT made and entered into this _______ day of ____________________, 2021, by 
and between the City of Austin, Minnesota, hereinafter referred to as the OWNER, and Short Elliott 
Hendrickson Inc.® (SEH), with a regular place of business at 3535 Vadnais Center Drive, St. Paul, 
Minnesota 55110, hereinafter referred to as the CONSULTANT. 

WITNESSETH: 

That the OWNER and CONSULTANT, for the consideration hereinafter named, agree as follows: 

ARTICLE 1. GENERAL DESCRIPTION OF WORK TO BE DONE 

The OWNER agrees to and hereby does retain and employ CONSULTANT and CONSULTANT 

agrees to perform Architectural, Engineering and/or other Professional Services for the project at 

the Austin Municipal Airport, entitled: 

Airport Zoning Enactment, 

hereinafter referred to as the Project. 

The Project and those services to be performed hereunder are more particularly described in 
ATTACHMENT A, a part hereof, and may be financed in part by grant-in-aid programs of the 
Minnesota Department of Transportation (Mn/DOT), Office of Aeronautics, and/or the Federal 
Aviation Administration (FAA) as described in Article 14. 
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ARTICLE 2. PERIOD OF SERVICE 

Compensation for CONSULTANT’S services as provided elsewhere in this Agreement has been 
agreed to in anticipation of an orderly and continuous progress of CONSULTANT’S services 
through completion. In this regard, if the services covered by this Agreement have not been 
completed within 12 months of the date hereof, through no fault of CONSULTANT, any lump sum or 
maximum payment amounts shall be equitably adjusted. 

ARTICLE 3. COMPENSATION TO CONSULTANT 

A. Compensation to CONSULTANT for services described in this Agreement shall be on a
Lump Sum basis, Cost Reimbursement Plus Fixed Fee basis and/or an Hourly Rate basis,
as designated in the box below, and in ATTACHMENT B and as hereinafter described.

1. A Lump Sum method of payment for CONSULTANT’S services shall typically apply 
to all or parts of a work scope here CONSULTANT’S tasks can be readily defined 
and/or where the level of effort required to accomplish such tasks can be estimated 
with a reasonable degree of accuracy. The OWNER shall make monthly payments to 
CONSULTANT within 30 calendar days of date of invoice based on an estimated 
percentage of completion of CONSULTANT’S services. 

Reimbursement for Direct Expenses incurred in the performance of the work shall be 
included in the Lump Sum amount, unless otherwise set forth in ATTACHMENT B. 

2. A Cost Reimbursement Plus Fixed Fee method of payment for CONSULTANT’S 
services shall typically apply to all or parts of work scope where CONSULTANT’S 
tasks cannot be readily defined and/or where the level of effort required to 
accomplish such tasks cannot be established with any reasonable degree of 
accuracy. Under a Cost Reimbursement Plus Fixed Fee method of payment, the 
CONSULTANT shall be paid for the actual costs of providing required services plus a 
fixed fee payment as defined in FAA Advisory Circular 150/5100-14E, dated 
September 30, 2014, and as further defined as follows: 

a. Direct Salary Costs incurred by CONSULTANT for employee’s time directly 
chargeable to the Project, and in accordance with the CONSULTANT’S 
SALARY SCHEDULE included in ATTACHMENT B. Periodic revisions to the 
schedule may be made and any such revisions shall be submitted by 
CONSULTANT to the OWNER for approval. 

b. Overhead Costs including overhead on direct labor including, but not limited to, 
employment taxes, fringe benefits, holidays, vacation, and sick leave and all 
allowable general and administrative overhead costs. Overhead Costs shall be 
calculated as a percentage of Direct Salary Costs, with such percentage based 
on CONSULTAT’S audited records. The Overhead Rate to be applied to this 
Agreement and any special provisions relating thereto shall be set forth in 
ATTACHMENT B. 

c. Direct Non-Salary Expenses incurred by CONSULTANT for costs directly 
chargeable to the project, including but not limited to: 

1) Travel and subsistence. 

2) Computer services. 
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3) Outside professional and technical services. 

4) Identifiable reproduction and reprographic charges. 

5) Expendable field supplies and special field equipment rental. 

6) Other acceptable costs for such additional items and services as may 
be required by the OWNER to fulfill the terms of this Agreement. 

d. Fixed Fee. In addition to the above reimbursement of costs, CONSULTANT 
shall be paid a fixed fee in the amount set forth in Attachment B. It is agreed 
that the fixed fee will be subject to adjustment in case of a work scope change, 
abandonment of the work prior to completion, or deletion of specific tasks. 

The OWNER shall make monthly payments to CONSULTANT within 30 calendar days of 
date of invoice based on computations made in accordance with the above charges for 
services provided and expenses incurred to date, including a proportionate amount of the 
fixed fee. Invoices shall be accompanied by supporting evidence as required. 

3. If no Federal funds are involved in this Agreement, an Hourly Rate method of payment 
for CONSULTANT’S services may be utilized as an alternative to the Lump Sum or 
Cost Reimbursement Plus Fixed Fee methods. Under an Hourly Rate method of 
payment, CONSULTANT shall be paid for the actual hours worked on the Project by 
CONSULTANT’S technical personnel times an hourly billing rate established for each 
employee. Hourly billing rates shall include compensation for all salary costs, payroll 
burden, general and administrative overhead and professional fee. A rate schedule 
shall be furnished by CONSULTANT to OWNER upon request. 

In addition to the foregoing, CONSULTANT shall be reimbursed at cost for the 
following Direct Expenses when incurred in the performance of the work: 

a. Travel and subsistence. 

b. Computer services. 

c. Owner approved outside professional and technical services. 

d. Identifiable reproduction and reprographic charges. 

e. Expendable field supplies and special field equipment rental. 

f. Other acceptable costs for such additional items and services as may be 
required by the Owner to fulfill the terms of this Agreement. 

The OWNER shall make monthly payments to CONSULTANT within 30 calendar days 
of date of invoice based on computations made in accordance with the above charges 
for services provided and expenses incurred to date, accompanied by support 
evidence as required. 
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B. The OWNER, The Mn/DOT, Office of Aeronautics, the FAA, or their authorized
representatives shall have access to CONSULTANT’S records for the purpose of
accounting and audit. The CONSULTANT shall maintain all records relative to this
Agreement for a period of not less than three years, subsequent to the OWNER’S final
payment to CONSULTANT and until the project is financially closed-out by the FAA.

ARTICLE 4. EXTRA WORK AND SERVICES NOT INCLUDED IN THIS CONTRACT 

If CONSULTANT is of the opinion that any services it has been directed to perform is beyond the 
Scope of this Agreement, or that the level of effort required significantly exceeds that estimated due 
to changed conditions and thereby constitutes extra work, it shall promptly notify the OWNER of 
that fact. Extra work, additional compensation for same, and extension of time for completion shall 
be covered by a Supplemental Agreement entered into by both parties and approved by Mn/DOT 
and FAA, prior to proceeding with any extra work or related expenditures. 

ARTICLE 5. ABANDONMENT, CHANGE OF PLAN AND TERMINATION 

Either Party has the right to terminate this Agreement upon seven calendar days’ written notice. In 
addition, the OWNER may at any time, reduce the scope of this Agreement. Such reduction in 
scope shall be set forth in a written notice from the OWNER to CONSULTANT. In the event of 
unresolved dispute over change in scope or changed conditions, this Agreement may also be 
terminated, upon seven calendar days’ written notice as provided above. 

In the event of termination, all documents finished or unfinished, prepared by CONSULTANT under 
this Agreement shall be made available by CONSULTANT to the OWNER pursuant to Article 7, and 
there shall be no further obligation of the OWNER to CONSULTANT under this Agreement, except 
for payment of amounts due and owing for work performed and expenses incurred to the date and 
time of termination, computed in accordance with Article 3. 

In the event of a reduction in scope of the Project work, CONSULTANT shall be paid for the work 
performed and expenses incurred on the project work thus reduced and for any completed and 
abandoned work for which payment has not been made, computed in accordance with Article 3. 

ARTICLE 6. DISPUTE RESOLUTION 

In the event of an irreconcilable dispute under this Agreement, which is not resolvable through 
informal means, the parties may, upon written agreement, submit to the resolution process set out 
in this provision. Once the parties have agreed to the resolution process, each party shall have 
seven (7) calendar days to designate one representative, who shall have authority to act on this 
Agreement. If either party fails within that time to inform the other party in writing of its designation, 
the other party is free to pursue all other legal and equitable remedies. Within ten (10) calendar 
days of designation of the representative, the representatives shall meet and shall entertain such 
presentation of testimony and other evidence as the CONSULTANT and the OWNER may wish to 
present with respect to the dispute. Within seven (7) calendar days after the close of such 
presentation, the representative shall resolve the dispute or either party is free to pursue all other 
legal and equitable remedies. When the representatives resolve the dispute, their decision shall be 
final and conclusive. Should the representatives be unable to agree on a resolution of the dispute, 
then the parties are free to pursue all other legal and equitable remedies. Each party’s costs for the 
dispute resolution shall be borne by the respective party. 

If the parties do not agree in writing to the resolution process set out above, either party is entitled 
to pursue any other legal or equitable remedies available. 
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ARTICLE 7. DISPOSITION OF PLANS, REPORTS, AND OTHER DATA 

At the time of completion or termination of the work, CONSULTANT shall make available to the 
OWNER, all maps, tracings, reports, resource materials and other documents pertaining to the work 
or to the Project. All such documents are not intended or represented to be suitable for reuse by the 
OWNER or others on extension of the Project or any other project. Any reuse without written 
verification or adaptation by CONSULTANT for the specific purpose intended will be at OWNER’S 
sole risk and without liability or legal exposure to CONSULTANT. In this regard, the OWNER will 
indemnify and hold harmless CONSULTANT from any and all suits or claims of third parties arising 
out of such reuse, which is not specifically verified, adapted or authorized by CONSULTANT. 

ARTICLE 8. DOCUMENTS FORMING THE CONTRACT 

The contract documents shall be deemed to include this Agreement with all accompanying 
attachments of part hereof. 

ARTICLE 9. OWNER’S RESPONSIBILITY 

A. To permit CONSULTANT to perform the services required hereunder, the OWNER shall
supply in proper time and sequence, the following at no expense to CONSULTANT.

1. Provide all necessary information regarding its requirements as necessary for orderly
progress of the work.

2. Designate in writing, a person to act as OWNER’S representative with respect to the
services to be rendered under this Agreement. Such person shall have authority to
transmit instructions, receive instructions, receive information, interpret, and define
OWNER’S policies with respect to CONSULTANT’S services.

3. Furnish, as required for performance of CONSULTANT’S services (except to the
extent provided otherwise in ATTACHMENT A), data prepared by or services of
others, including without limitation, core borings, probings and subsurface
explorations, hydrographic and geohydrologic surveys, laboratory tests and
inspections of samples, materials and equipment; appropriate professional
interpretations of all of the foregoing; environmental assessment and impact
statements; property, boundary, easement, right-of-way, topographic and utility
surveys; property descriptions; zoning, deed and other land use restriction; and other
special data not covered in ATTACHMENT A.

4. Provide access to, and make all provisions for CONSULTANT to enter upon publicly- 
and privately-owned property as required to perform the work.

5. Act as liaison with other agencies to carry out necessary coordination and
negotiations; furnish approvals and permits from all governmental authorities having
jurisdiction over the Project and such approvals and consents from others as may be
necessary for completion of the Project.

6. Examine all reports, sketches, drawings, specifications and other documents
prepared and presented by CONSULTANT, obtain advice of an attorney, insurance
counselor or others as OWNER deems necessary for such examination and render in
writing, decisions pertaining thereto within a reasonable time so as not to delay the
services of CONSULTANT.
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7. Give prompt written notice to CONSULTANT whenever OWNER observes or
otherwise becomes aware of any development that affects the scope or timing of
CONSULTANT’S services or any defect in the work of Construction Contractor(s),
Consultants or CONSULTANT.

8. Initiate action, where appropriate, to identify and investigate the nature and extent of
asbestos and/or pollutant in the Project and to abate and/or remove the same as may
be required by federal, state or local statute, ordinance, code, rule, or regulation now
existing or hereinafter enacted or amended. For purposes of these General
Provisions, “pollution” shall mean any solid, liquid, gaseous, or thermal irritant or
contaminant, including smoke, vapor, soot, alkalis, chemicals and hazardous or toxic
waste. Hazardous or toxic waste means any substance, waste, pollutant or
contaminant now or hereafter included within such terms under any federal, state or
local statute, ordinance, code, rule or regulation now existing or hereinafter enacted or 
amended.

If CONSULTANT encounters, or reasonably suspects that it has encountered,
asbestos, or pollution, including soil contamination in the project area, CONSULTANT
shall cease activity in said area and promptly notify the OWNER who shall proceed as
set forth above. Unless otherwise specifically provided in ATTACHMENT A, the
services to be provided by CONSULTANT do not include identification of asbestos or
pollution, including soil contamination and CONSULTANT has no duty to identify or
attempt to identify the same in the project area.

9. Provide such accounting, independent cost estimating and insurance counseling
services as may be required for the Project, such legal services as OWNER may
require or CONSULTANT may reasonably request with regard to legal issues
pertaining to the Project and such auditing services as OWNER may require to
ascertain how or for what purpose any Contractor has used the monies paid under the
construction contract.

10. Provide such inspection services (except to the extent provided otherwise in
ATTACHMENT A) as OWNER may require to ascertain that Contractor (s) are
complying with any law, rule, regulation, ordinance, code or order applicable to their
furnishing and performing the work.

11. Provide “record” drawings and specifications for all existing physical plants or facilities
which are pertinent to the Project.

12. Provide written notice to CONSULTANT when the project has been financially closed-
out by FAA.

13. Provide other services, materials, or data as may be set forth in ATTACHMENT A.

B. CONSULTANT shall be entitled to rely on the accuracy and completeness of information or
services furnished by the OWNER. If CONSULTANT finds that any information or services
furnished by the OWNER is in error or is inadequate for its purpose, CONSULTANT shall
promptly notify the OWNER.
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ARTICLE 10. OPINIONS OF COST 

Opinions of probable project cost, construction cost, financial evaluations, feasibility studies, 
economic analyses of alternate solutions and utilitarian considerations of operations and 
maintenance costs provided for in ATTACHMENT A, a part hereof, are to be made on the basis of 
CONSULTANT’S experience and qualifications and represent CONSULTANT’S best judgement as 
an experienced and qualified design professional. It is recognized, however, that CONSULTANT 
does not have control over the cost of labor, material, equipment or services furnished by others or 
over market conditions or contractor’s methods of determining their prices, and that any evaluation 
of any facility to be constructed or reacquired, or work to be performed on the basis of 
CONSULTANT’S cost opinions, must of necessity, be speculative until completion of construction or 
acquisition. Accordingly, CONSULTANT cannot and does not guarantee that proposals, bids, or 
actual costs will not substantially vary from opinions, evaluations or studies submitted by 
CONSULTANT to OWNER hereunder. 

ARTICLE 11. CONSTRUCTION PHASE SERVICES 

OWNER acknowledges that it is customary for the architect or engineer who is responsible for the 
preparation and furnishing of Drawings and Specifications and other construction-related 
documents to be employed to provide professional services during the Bidding and Construction 
Phases of the Project, (1) to interpret and clarify the documentation so furnished and to modify the 
same as circumstances revealed during bidding and construction may dictate, (2) in connection with 
acceptance of substitute or equal items of materials and equipment proposed by bidders and 
contractor(s), (3) in connection with approval of shop drawings and same submittals, and (4) as a 
result of and in response to CONSULTANT’S detecting in advance of performance of affected work 
inconsistencies or irregularities in such documentation. OWNER agrees that if CONSULTANT is not 
employed to provide such professional services during the Bidding (if the work is put out for bids) 
and the Construction Phases of the Project, CONSULTANT will not be responsible for, and 
OWNER shall indemnify and hold CONSULTANT (and CONSULTANT’S professional associates 
and consultants) harmless from, all claims, damages, losses and expenses including attorneys’ fees 
arising out of, or resulting from, any interpretation, clarification, substitution acceptance, shop 
drawing or sample approval or modification of such documentation issued or carried out by OWNER 
or others. Nothing contained in this paragraph shall be construed to release CONSULTANT (or 
CONSULTANT’S professional associates or consultants) from liability for failure to perform in 
accordance with professional standards any duty or responsibility which CONSULTANT has 
undertaken or assumed under this Agreement. 

ARTICLE 12. INSURANCE 

CONSULTANT shall procure and maintain insurance for protection from claims against it under 
workers’ compensation acts, claims for damages because of bodily injury including personal injury, 
sickness or disease or death of any and all employees or of any person other than such employees, 
and from claims for damages against it because of injury to or destruction of property including loss 
of use resulting therefrom. 

Also, CONSULTANT shall procure and maintain professional liability insurance for protection from 
claims arising out of performance of professional services caused by any negligent act, error, or 
omission for which CONSULTANT is legally liable. However, CONSULTANT hereby states and the 
OWNER acknowledges, that CONSULTANT has no professional liability (errors and omissions) or 
other insurance, and is unable to reasonably obtain such insurance, for claims arising out of the 
performance or failure to perform professional services, including but not limited to the preparation 
of reports, designs, drawings and specifications, related to the investigation, detection, abatement, 
replacement, modification, removal or disposal of (1) pollutants or of (2) products, materials or 
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processes containing asbestos. Pollutants herein under (1) above meaning any solid, liquid, 
gaseous, or thermal irritant or contaminant, including smoke, vapor, soot, alkalis, chemicals and 
hazardous or toxic waste. Accordingly, the OWNER hereby agrees to bring no claim for non-
negligent services, breach of contract, or other cause of action against CONSULTANT, its 
principals, employees, agents and consultants if such claim in any way arises out of the actual, 
alleged or threatened discharge, dispersal, release or escape of pollutants, or the investigation of or 
remedial work related to such pollutants or asbestos in the project. Certificates of insurance will be 
provided to the OWNER upon request. 

ARTICLE 13. INDEPENDENT CONTRACTOR 

The CONSULTANT in performance of work hereunder operates as an independent contractor and 
covenants and agrees that it will conduct itself consistent with such status, that is will neither hold 
itself out as nor claim to be an officer or employee of the OWNER by reason hereof, and that it will 
not by reason hereby, make any claim, demand or shall it apply for any right or privilege applicable 
to an officer or employee of the OWNER, including, but not limited to, worker’s compensation 
coverage, unemployment insurance benefits, social security coverage or retirement membership or 
credit. 

ARTICLE 14. FEDERAL AND STATE PARTICIPATION 

Work performed under this Agreement may be financed in part by State and Federal funds. 
However, payments to CONSULTANT will be made by the OWNER. 

The State of Minnesota and the United States are not parties to this Contract and no reference 
herein to the Mn/DOT, Office of Aeronautics, and to the FAA or any representatives thereof makes 
the State of Minnesota or the United States a party to the Contract. 

ARTICLE 15. COVENANT AGAINST CONTINGENT FEES 

The CONSULTANT warrants that no person or legal entity has been employed or retained to solicit 
or secure this contract upon an Agreement or understanding for a commission, percentage, 
brokerage, or contingent fee excepting bona-fide employees or bona-fide established commercial or 
selling agencies maintained by CONSULTANT for the purpose of securing business. For breach or 
violation of this warranty, the OWNER shall have the right to annul this Agreement without liability or 
in its discretion to deduct from payment to CONSULTANT the full amount of each commission, 
percentages, brokerage, or contingent fee. 

ARTICLE 16. FEDERAL CONTRACT CLAUSES 

If this Agreement is to be financed in part by Federal funds, certain federally-required, contract 
clauses must be incorporated. These federally-required, contract clauses, included as 
ATTACHMENT C, are hereby incorporated herein and made a part of this Agreement. The 
ATTACHMENT C incorporated is for Non-Construction Contract of (check as appropriate): 

( ) $10,000 or less 
( ) $10,001 to $25,000 
( ) $25,001 to $100,000 or 
( ) $100,001 and over 

The term “contractor” as used in said ATTACHMENT is understood to mean CONSULTANT. 
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ARTICLE 17. ASSIGNMENT 

This Agreement, being intended to secure the personal service of the individuals employed by and 
through whom CONSULTANT performs work hereunder, shall not be assigned, sublet or 
transferred without written consent of the OWNER. 

ARTICLE 18. NOTICES 

All notices required by law or by this Agreement to be given to the CONSULTANT must be written 
and may be given personally or by depositing the same in the United States mail, postage prepaid, 
and addressed to CONSULTANT at such premises and at the following address: 

Short Elliott Hendrickson Inc. 
3535 Vadnais Center Drive 
St. Paul, Minnesota 55110 

All notices required or permitted to be given to the OWNER hereunder shall be given by United 
States mail, postage prepaid, and addressed to: 

City of Austin 
c/o Steven Lang, City Engineer/Dir. of Public Works 

500 Fourth Avenue N.E. 
Austin, MN 55912-3773 

Notice shall be deemed given as of the date said notice is deposited in the mail or personally 
delivered. 

The parties must notify each other promptly in the event of a change in name or address. 

ARTICLE 19. CONTROLLING LAW 

This Agreement is to be governed by the laws of the State of Minnesota. 

ARTICLE 20. SPECIAL CONDITIONS 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement the day and year first 
above written. 

City of Austin, MN Short Elliott Hendrickson Inc. 
OWNER CONSULTANT 

By By 

Attest 

Attachments: A, B 



Attachment A 
Scope of Work 

Airport Zoning Enactment 
Austin Municipal Airport 

Austin, Minnesota 
October 25, 2021 

General – The Austin Municipal Airport (AUM) is a public use, publicly owned airport in the City of 
Austin, Minnesota. The Airport currently has one paved runway, Runway 17/35, which is 5,800 feet 
long and 100 feet wide.  

The Airport currently has zoning in place (adopted November 1977) for Runway 17/35 for a total 
length of 4,800 feet. In 2006, Runway 17/35 was extended 1,000 feet south for a total length of 
5,800 feet. Additionally, the 2011 conditionally approved Airport Layout Plan (ALP) shows an 
ultimate 700-foot extension to a total length of 6,500 feet. The Airport Sponsor desires to update its 
Airport Zoning Ordinance to reflect the planned ultimate condition as shown on the approved 2011 
ALP to stay in compliance with Minnesota State Statues set forth in Chapter 360 Section 260.061 
to 360.074 and remain eligible for State funding. 

Project Deliverables – SEH’s project deliverables for this scope include: 
1. An updated Airport Zoning Ordinance and associated maps to reflect the Airport’s ultimate

runway condition and the current rules of MnDOT Office of Aeronautics.

This work scope includes: 
Study Element 1: Project Initiation, Coordination, and Administration 

Task 1.1 – Project Scoping and Contract Development – Short Elliott Hendrickson (SEH 
and/or Consultant) will coordinate with the City of Austin to develop the appropriate 
work scope, define tasks, lines of communication and establish project goals, 
objectives, or areas of interest. Project fees will be prepared using the final Scope of 
Work. An agreement will be developed from the Final Scope of Work and approved 
fees. The scope and fee will be provided to MnDOT for review and approval prior to a 
contract being executed.    

Task 1.2 – Project Coordination - SEH will maintain contact with the City, Joint Airport 
Zoning Board (JAZB), and MnDOT through e-mail, regular mail, phone, and 
deliverables. The City, JAZB, and MnDOT will have the opportunity to review and 
comment on the project deliverables. This task includes time to coordinate and build 
consensus with these groups and time to make revisions per their recommendations. 
No meetings are included in this task. 

Task 1.3 – Project Administration – SEH will provide project administration and 
management services as required to complete the project within the conditions of this 
agreement. Administration and management duties include preparation of a budget 
and schedule, holding internal project meetings to monitor progress, and preparing 
monthly invoices. 

Task 1.4 – Quality Assurance and Control – SEH will implement and carry-out internal 
quality control for the project. Independent peer review will be conducted at each 
phase of the project to check content and product quality. Throughout the project, SEH 
will be responsible for draft and final proof-reading, final word processing, editing, 
graphics, reports, and other products included in this Scope of Work. 

Deliverables: Project scope, fee, and agreement. 



Study Element 2: Airport Zoning Procedural Steps and Documents 
The Zoning Procedural Steps, Maps, and Ordinance will comply with Minnesota State Statues set 
forth in Chapter 360 Section 260.061 to 360.074, and Minnesota Rules Chapter 8800.2400. The 
deliverable for this element is stated at the end of this section:  

Task 2.1 – Creation or Recall of Joint Airport Zoning Board (JAZB) - The City will be 
responsible for either Recalling JAZB and/or Creating the JAZB. 

Task 2.2 – Prepare Jurisdiction Invitations - SEH will assist the City with identifying 
jurisdictions within Part 77 Height Zoning and Zones A, B, and C, and will prepare a 
jurisdiction invitation letter to join the JAZB. An electronic copy of the invitation letter will 
be provided to the City. The City will be responsible for distributing and mailing the 
invitation letters. 

Task 2.3 – Meeting Attendance – 
Tasks 2.3.1 - JAZB Meetings - SEH will attend up to two (2) in-person meetings and two 

(2) virtual with the JAZB (1 Kick-Off Meeting & 3 Progress Meetings). SEH will
prepare and distribute presentation/meeting materials for each JAZB Meeting. The
City is responsible for providing facilities for the in-person JAZB meetings

Tasks 2.3.2 – Public Hearings - SEH will attend and assist the City in conducting up to 
two (2) public hearings. SEH will prepare presentation boards and/or PowerPoint 
presentation that displays proposed zoning information. The City is responsible for 
providing facilities for the Public Hearings, and meeting 
minutes/transcriptions/records, including records of comments received. 

Tasks 2.3.3 – Open Houses - SEH will prepare and lead up to two (2) open houses. The 
open houses will include large-format presentation boards that display proposed 
zoning information, and staff will be available to answer questions one-on-one. A 
short presentation followed by Q&A session may be given by project staff during the 
open house. Comment cards will be made available to receive written feedback on 
the proposed zoning ordinance. Attendees will be asked to sign in. It is expected that 
the open houses be held on a day concurrent with Public Hearings. The City is 
responsible for providing facilities for the Public Open Houses. 

Task 2.4 – Develop “Draft” Airport Zoning Maps - SEH will develop draft Airport Zoning 
Maps that reflect the existing and ultimate proposed condition of Runway 17/35, and 
conforms to Minnesota Rules Chapter 8800.2400. It is expected that the Zoning Maps will 
include: Title Sheet, Airport Airspace Height Zoning Sheet, Airport Land Use and Safety 
Zoning Sheet, Runway 17 Safety Zone Sheet, and Runway 35 Safety Zone Sheet. 

Task 2.5 – Develop “Draft” Airport Zoning Ordinance - SEH will develop a draft Airport 
Zoning Ordinance that will amend and replace the 1977 Austin Municipal Airport Zoning 
Ordinance and conforms to Minnesota Rules Chapter 8800.2400.  

Task 2.6 – Research property owners’ names, addresses in proposed Safety Zones A & 
B – SEH will provide the parcel ID numbers for parcels within Safety Zones A & B for the 
proposed zoning ordinance. The City will be responsible for identifying names and mailing 
addresses for parcel owners impacted. 

Task 2.7 – Research existing variances, nonconforming uses, and/or “Established 
Residential Neighborhood” residences in the proposed Safety Zones – SEH will 
identify existing parcel ID numbers with variances, nonconforming uses, and/or 
“Established Residential Neighborhood” residences within Safety Zones A & B for the 
proposed zoning ordinance. The City will be responsible for identifying contact names and 
mailing addresses for parcel owners impacted. 

Task 2.8 – Legal Review of Draft Ordinance and Maps - The City will be responsible for 
legal review of the Draft Ordinance and Maps. 

Task 2.9 – Publish and Mail Hearing Notice and Hearing Costs - The City will be 
responsible for publishing notices of each Public Hearings in at least three (3) newspapers. 
For each Public Hearing, the City will also be responsible for mailing out notices to any 
property owners within Safety Zones A and B, “Established Residential Neighborhood” 



Residents, and to the governing body of each political subdivision whose territory is 
affected by the area to be zoned. 

Task 2.10 – File Ordinance with the County Recorder - The City will be responsible for this 
task, fees, and will file the adopted ordinance with the County Recorder. 

Task 2.11 – Submittals to MnDOT – SEH will submit the “Draft” Airport Zoning Maps and 
Ordinance for MnDOT Aeronautics’ for first review and comment. SEH will submit required 
Forms No. 1-9 and Exhibits A-E completed as part of the Airport Zoning Ordinance 
Process to MnDOT Aeronautics. SEH will submit the “Final Draft” of Airport Zoning Maps 
and Ordinance to MnDOT Aeronautics for Commissioner’s Order of Approval. SEH will 
submit the Recorded Ordinance to MnDOT Aeronautics. 

Deliverables: “Draft” Airport Zoning Maps and Ordinance; “Final” Airport Zoning Maps 
and Ordinance 



Task 
No. Task Description Principal

Sr. Planner / 
Project 

Manager
Graduate 
Planner

Senior CAD 
Technician

Admin 
Technician

Study Element 1: Project Initiation, Coordination, and Administration

1.1 Project Scoping and Contract Development 2 8

1.2 Project Coordination 2 16 4

1.3 Project Administration 2 12 8

1.4 Quality Assurance and Control 2 20 8

Study Element 2: Airport Zoning Procedural Steps and Documents
2.1 Creation or Recall of Joint Airport Zoning Board (JAZB) 

2.2 Prepare Jurisdiction Invitations 2 2 2

2.3 Meeting Attendance 

2.3.1 JAZB Meetings (2 In-Person; 2 Virtual) 8 36 12

2.3.2 Public Hearings (2) 32 20

2.3.3 Open Houses (2) 2 8 4

2.4 Develop “Draft” Airport Zoning Maps 8 32 4

2.5 Develop “Draft” Airport Zoning Ordinance 4 16 2

2.6 Research property owners names in proposed Safety Zones A & B 4 4 2

2.7 Research existing variance, nonconforming uses, &/or ERN Residences 2 4 2

2.8 Legal Review of Draft Ordinance and Maps 

2.9 Publish and Mail Hearing Notice and Hearing Costs

2.10 File Ordinance with the County Recorder 

2.11 Submittals to MnDOT 2 6 4

Total hours per labor category 18 154 120 4 12

ESTIMATE OF LABOR COSTS:

Hours Rate Extension

Principal 18 $75.83 $1,364.94

Sr. Planner / Project Manager 154 $48.71 $7,501.34

Graduate Planner 120 $39.38 $4,725.60

Senior CAD Technician 4 $42.39 $169.56

Admin Technician 12 $31.06 $372.72

Total Direct Labor Costs: 308 $14,134.16
Labor and Administrative Overhead: $24,310.76

Total Labor Costs $38,444.92

Fee (15%) on Total Labor Costs: $5,766.74

ESTIMATE OF EXPENSES:
Direct Expenses Quantity Rate Extension

Equipment usage 308 $3.00 $924.00

Travel Expenses (4 In-Person Meetings) 4 $550.00 $2,200.00

Mileage (4 Meetings) 1,060 $0.56 $593.60

Meeting Materials LS $250.00 $250.00

Reproductions LS $500.00 $500.00

Total Expenses $4,467.60

SUMMARY:
Total Labor Costs + Expenses + Fee $48,679.26

Estimated Total $48,700.00

Labor Category

City is responsible for this task

City is responsible for this task

City is responsible for this task

City is responsible for this task

Attachment B
Estimated Fee and Expenses

Airport Zoning Enactment
Austin Municipal Airport

Austin, Minnesota
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